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~~~<ITT '1fl, ~ 1:@T

Name & Address of the Appellant & Respondent

M/s. Akash Ceramics Ltd

al{ anf gr sr4laarr 3T'ffiTTl'f 3f:rTTf cffilT i ma 3rrr uR zqenfenf f aal +g em 3ff@era»rt
at srfl zur glerr am4a wgr mare1

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'l'!ffif mcnR <ITT~lf!UT 3rfcrcr;:r
Revision application to Government of India :

(1) rhr sna yes rf@nm, 1994 ml" cITTT 3iasfa fl aarg ·T mt+iia j gia arr cm- '3tf-'eTRT m
>12Pl~cB° 3@7@~lf!UT 3rfcrcr;:r .3lcR~. 1Tl'ffi mcnR, fclm ~. ~ fcr+n.r, -ml!fr -i::fftrc;r, ~ cfl<l
1'!cR, m=1G +lflf, ~~: 110001 cm- ml° uJRf ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zufea ml" IDf.r #ma i sra ht rR cl>ffil!R xl ~~ <TT 3Rr cl>ffil!R TT <TT ~ ~ITT xl
qi vsrm imr nark g; mrf Ti, zaT f#ft us7Ir avet 'tlIB c16 ~ cl>ffil!R Ti m ~~ i'i m
1Titif ml° Wcn<lT <B" <ITTR ~ ~TI

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(xlr) 1rm, <B" <Im" fcRfi" ~ <TT ffl Raffa mr <R <TT llIB <B" fctf.ri=ifor i'i qzjr gca ah in w Gara
~ m-~ m- +l'!lwf Ti urr 'l'fffif m- <Im"~~ m~Ti~t1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are ex . rt.eel""!@ any
country or territory outside India. -0

0
1fl_;~~;,_r~~?'>

,t-: . ·, , "'-.:~· '\/;]" ,y . '\: ~;,
'fi ,":( . . ... i \_'.: ~I

:i e
..-: •· ' '"->• ... . /. ·,>><°, «c ,+» ?

• ·%......... * /, ......~



\
... 2...

(<T) ~~ <ITT~ f~ fiAr 'llffif* <lT6x (~<IT~<ITT) frr<1m ~ <f<IT l=fRif ID I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

er sifa sna #6l snr zens # qua # frg it szpt Rsml at n{ & si ha arr ut s arr vi
frr<r:r * gaiR sngr, srft« * am trrfm cfl"~ 11x m mG # fctcq a~ (-;:f.2) 199s 'c1ffi 109 am~ fcITT: ~
st1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance "(No.2) Act,
1998.

(1) ~~~ (al1ftc;r) Pw11<16fl, 2001 * frr<r:r 9 * 3ic!.fu fctPrffli:c >fQ';f~~-a# err~# ~~* ff srrar hf Reita ft ,j"ffi * 'lflm pea--arr?r vi srft smrr #t at-at ufii a er Ra <na fa
uIr a1Reg1# m7er Ir ~- <ITT ~ * 3icflm 'c1ffi 35-~ # f.reJffui tffl" *~*~* x'ITl!:f it3TR-6~
6t uf frelf Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfas sre * x'ITl!:f Gigi ieraaya Galq? z, 3ma a ID m~ 200/- m 'T@Ff cJfl" ~ atR
Grgj vicava ga lg cur "ITT "ITT 1000/- cJfl" m 'T@Ff cJfl" ~ I .
The revision application shall be· accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zgcs, €tu snd ycr gi hara an9tr nznf@au #a uf rat
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah4tu snr zycrs arf@en~zm, 1944 cJfl" 'c1ffi 35- uoc11/35-~ * 3krfu:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

0

\'.l<ltt~ftm ~ 2 (1) c!) "ff <Jc'IT([~ * 3ffilqf at ar@tea, 3r#titmh ii fr yca, 3tu snra
zrcs vi hara ar@t#tr =nrznfrarr (free) ufmn 2#tar ff6r, arenarar« i au zi~Ga, azit
3IT{;f , 3rnRcfr , .',l(lcl-lc:Ucslli:\, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) hsr arr ze (r4ta) Pmra, 2001 cJfl" 'c1ffi 6 Cf;" 3icflm >fQ';f ~--1{-3 "ff f.rmfui fcl,q ~'<~
urn[@erawi at { ar@ta # fog snfa Rh; •arr #t ar uRi fa u&i sma yens 1Wf, &!TT(if cJfl" 1Wf 31N
mmrIr ·Tur if I; 5 G7I IT GE7a qH tW~ 1000/- ffi 1rwfi 611ft I ufITT mcrTG~ cJfl" 1Wf, &!TT(if cJfl" 1Wf
sit Gan zur fr T; 5 al4 ZIT 50 Gil4 "ITT "ITT ~ 5000 /- ffi ~ 611ft I ufITT mcrTG~ cJfl" 1Wf, &!TT(if

cJfl" 1Wf 3it camrr Tzar if nT; 6o r qr Um vnr t aei T; 100o/- tr 3at sift I cJfl" ffi ~ o-=
Rarer afha aa zre u iier #t uTI<l I I& 5tr Uren ft#t if rd~a l;f-3! er;- W cJfl"
mm <ITT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zuf s an?r i an{ { 3Trn1T <ITT~ m t m~ wr 3ilcm * fu"i:: m mr ~Tar rfa er a
fit;<rr urr a1Reg gr aeq a a gg ft fm" fuw i:rcfi cp]?;f "fl .ffi f; zenferf ar9tr nrznfrawr at vas sr4ta
m~ 'fficl>R <ITT~ 31NG'f~ mim t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4) nnra zyca 3rferfm 197o zrn izi)fer #t ~-1 '* 3iafa Raffa fa; 31gu sa 3ra a qe
3mar qenRenf Rufus If@era7t 3marg@ts al va ,fa w 66.so ha mr Irzarazr zgc fa€ GT m'1T
afeg 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mar areas, #c4trsir areas vi hara 3r4#tr 5fr+Ur (Git=ala -~ ,;mt 3itftm c)l ;rmm*
ac4hr sen era a@Gzr, 8&gg #r err 39a aiafafa#hr(giczr.) 3@)frra 2·&g(cry#
vial 2s) fecaia: s€••2 y .;ftRtfafir3@,Gr, 88&¥ c€rerr3 # 3iafrhara at 3ftm-aT c€r"nr{&, aarr ff@Eraraq-@rsracr 3Garf k, asrfazr erra 3iafasir #r satart
3rd@laerfra#lswz sr@taczt
±c4hr3engrcavihara a3iaifafarara3 fGasr gr@a
s" 3 2

(i) arr 11 ±t # 3iafa ffiRaa
0. (ii) ~~c€1'N!"tj'~~

(iii) ta&z saa feumran c)l Rl<fJf 6 c)l 3@"dTd' &<f ~

»3itarf zrzhsrnra7aenfafhzr (i. 2) 3@0Gr, 2014 # 3cara q4fat3rfl#tr
,feral #nqrfaarrftrrarer 3rsffvi 3r4hr astarargiztit
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i.ii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appec;lls pending before any appellate authority prior . to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z32er ahsf 3r4lauraswr hasf areas 3rrar era aausfcla1Ra gt at inrfa
arc eraa 10% rararsu3ih srgiahaavs fclc11Ra ITT ctGI' a-as~ 10%~ tR c€r .;rr~~I

,:> ,:> ,:>

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Akash Ceramics Pvt. Ltd., Village

Rajpura, Taluka-Mansa, Distt. Gandhinagar-382845 (in short 'appellant') against Order

in-Original No.29/Ref/CEX/NK/2018-19 dtd. 08.08.2018 (in short 'impugned order')

passed by the Asstt. Commissioner, Central GST, Division Gandhinagar. (in short
'adjudicating authority').

2. Briefly stated that adjudicating authority vide impugned order sanctioned the

refund claim of Rs.3,49,996/-, being Cenvat credit availed on 'Capital goods' and paid

under protest following the CESTAT order, filed by the appellant but transferred to the

Consumer Welfare Fund under Section 12B of the Central Excise Act, 1944.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

► They had submitted Chartered Accountant's certificate certifying that duty
incidence has not been passed on to others and shown under 'Loan and
Advances(Assets)' in the current books of accounts; that no depreciation has
been claimed on Cenvat credit. This certificate has been rejected by the
adjudicating authority on the ground that no evidences were produced in support
of the certificate.

► The refund of credit of excisable goods used as input, which is covered under
clause (c) of the proviso to Section 11B, is exception to the general rule of
crediting the refund to Consumer Welfare Fund.

>» Their finished product is subject to MRP and the MRP valuation has remained
the same pre and post payment of interest.

► Interest is an abnormal item of expenditure and is neither recurring nor a
significant and major components. Therefore, such interest was not and could
not be recovered and same is borne by them. Incidentally, the presumption
created u/s 12B does not apply to interest.

4. Personal hearing in the matter was held on 12.12.2018. Shri S.J. Vyas,

Advocate, appeared on behalf of the appellant and reiterated the grounds of appeal and

submitted that part of refund is of interest.

5. I have carefully gone through the appeal memorandum, submissions made at the

time of personal hearing and evidences available on records. I find that the main issue

to be decided is whether the appellant is entitled to refund in cash instead of crediting to

Consumer Welfare Fund or otherwise. Accordingly, I proceed to decide the case on

merits.

6. Prima facie, I find that the refund has arose due to CESTAT Order

No.A/10372/2018 dtd.21.02.2018 passed in favour of the appellant. It is also fact the

appellant had paid the said amount UNDER PROTEST in 2014. I also find that there is

no dispute regarding eligibility of refund. I find that all the refund claims are subject to

passing the test of unjust enrichment in terms of provisions contained in Section 11B of

the Central Excise Act, 19:~jez~~s produced the Chartered Accountant's

±£°9'·· > a93 :-°5"<""° s •.$°
k
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certificate dtd.30.07.2018 stating that the appellant had made payment of duty under

protest and shown under Loans··aqp Advances(Asset) ct?s··per the current books of

account and ledger account for current FY. In this regard, I find that in case of YU

Televentures Pvt. Ltd. Vs. UOI [2017(358) ELT-81 (Del.)] the Hon'ble High Court of Delhi

has held as under:

"Refund - Unjust enrichment - Chartered Accountant's certificate that
incidence of Countervailing Duty (CVD) on import was not passed on to
customers - It is sufficient to rebut presumption of unjust enrichment - It
was more so as same certificate had been accepted in earlierproceedings -
Section 27 of Customs Act, 1962. 11 [paras 26, 27]

Following the judicial discipline, I find that the CA certificate is sufficient to rebut

presumption of unjust enrichment. The Chartered Accountant's certificate dtd.30th July,

2018 is reproduced below for the sake of ease:

·O

i.

Ramesh Desai & Associates
Charleroi:! Accounfan·fs

. .Ramesh Desai .
B.com., LL; A.O.S, Fc, ISA icin "":

\· . . .

II ls further. certified Ihaf the C . · . , __ · · ·
.· cenvalcredil ·.gg. ompany has nol clammed depreciallon on

the so· .P rlon lrile·abovementioned 'matters and that the Incidence of
• me has nol been passed lo any olher person.

' . ; ' ..·,

_Fo(Ratriesh Desai & Assoclales
Charlere AccountantsFRN1 14507w

±:.

,

·.ggssApieds$ssa

1'This;is issuedon request by theCompany.

, • • ..

ii%i#ea@i:a@i@""

0
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I find that the adjudicating authority had issued query memo dtd. 26.04.2018 and letter

dtd. 27.06.2018 for furnishing documentary evidence to the effect that the appellant has

not passed on the duty incidence to any other person. In reply, the .appellant has

produced the Chartered Accountant's certificated and ledger account as stated supra

which has been noted in Para 9 of the order. However, I find that the adjudicating

authority was not in a mood to accept these evidences whimsically. This cavalier

attitude in rejecting submission is deplorable. Such rejection without substantive basis

has unnecessarily created interest liability which could have been avoided. I find that by

submitting CA certificate and ledger account, appellant have sufficiently discharged its

requirement under unjust enrichment. Even otherwise, I find that the appellant has

claimed refund of pre-deposit amount paid under protest for which the provision of

unjust enrichment is not applicable as held by the Hon'ble Tribunal in case of Universal

Speciality Chemicals Pvt. Ltd. Vs. CCE, Raigadh reported in 2015(315) ELT-106 (Tri.

Mumbai) as under:

0

0
. • r

"Refund - Unjust enrichment - Refund of pre-deposit made. under Section
35F of Central Excise Act, 1944 for availing right of appeal - Doctrine of
unjust enrichment not attracted - Section 11B ibid. [1996 (82) E.L. T. 177
(Born.) relied on]. [para 8]"

7. As regards the claim of interest by the appellant under Section 11BBibid, I find

that the subject refund claim pertains to refund of pre-deposit paid under protest, which

was paid due to audit objection, for which the provision of unjust enrichment is not

applicabie as stated supra. I find that any refund claim not settled within three months

automatically attracts interest at appropriate rate in terms of provisions contained in said

section 11 BBibid. I find that in the Instant case~:as filed on 09.04.2018

~

i:~;° \~~·.i/ #. a+4.523
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'with the JAC which is not settled within three months from the date of application.

Hence, I find that the appellant iseligible for interest at-appropriate rate immediately

after the expiry of three months from the date of application in terms of provisions

contained in section 11BBibid. I also get support from the decision of the Hon'ble High

Court of Gujarat in case of Kamakshi Tradeexim (India) Pvt. Ltd. vs. UOI reported in
2017(351) ELT-102 (Guj.) wherein it is held as under:

"Interest on delayed refund - Liability of Revenue to pay interest under
Section 11BB of Central Excise Act, 1944 commences from date of expiry
of three months from date of receipt of application for refund underSection
11B(1) ibid and not on expiry of said period from date of' refund order -
Merely because Court had stipulated period within which Department
decide application would not operate in favour of Department and against
assessee and curtail statutory period prescribed under Section 11BB ibid -
Department notjustified in refusing to grant interest on rebate claims made
by assessee in accordance with Jaw laid down by Supreme Court in
Ranbaxy Laboratories Ltd.'s case - Order set aside. [2011 (273 E.L.T. 3
(S.C.) = 2012 (27) S. T.R. 193 (S.C.) relied on]. [paras 7, 8, 9]"

Accordingly, in view of the above discussion and findings, appeal filed by the appellant

0 is allowed with consequential relief as per law and the impugned order is set-aside.

8. srRhaaafetafRR n&fa a Raz1u sla a7ha [au smar?
The appeal filed by the appellant stands disposed of in above terrris.

Attested:
),a6
ad

(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
M/s. Akash Ceramics Pvt. Ltd.,
Village-Rajpara, Taluka-Mansa,
Distt. Gandhinagar-382845

Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST, Division Gandhinagar.
(4) The Asstt. Commr(System), CGST , Gandhinagar.

(for uploading OIA on website)
(5) Guard file
~P.A.file.

awe»C'
(sir gi4)

a£tra srgm (sf)
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